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RESUMPTION OF CONFIDENCE IN THE UKRAINIAN
STOCK MARKET: IS IT ENOUGH, FOR THIS PURPOSE, TO
TIGHTEN SANCTIONS FOR MARKET ABUSE?

The article assesses the effectiveness of counteracting abuse on the
Ukrainian stock market. It has been revealed that the problem of improper
legislative registration of counteraction to abuses in the stock market entails
unsystematic and biased enforcement by the regulator (NSSMC). The author
highlights that the proposed implementation of the requirements of MAR and
MAD to the national legislation is inadequate both in the context of the mar-
ket's functional role in the economy and in the context of the unjustified exten-
sion of the regulator's powers. It has been stated that ignoring these issues at
the level of prospective legislation will not increase confidence in the stock
market and will block incentives for its development, due to the following rea-
sons:

- maintaining uncertainty of abuse criteria and their differences from ac-
cepted market practice will complicate regulation of economic relations, and
establishment of "rules of the game";

- unreasonable, selective and subjective enforcement will reduce the effec-
tiveness of the regulatory function, because market participants will not un-
derstand the causes and unobvious consequences of lawful and unlawful be-
havior;

- an imbalance in the rights and responsibilities between market partici-
pants and the regulator may raise doubts about the adequacy of the regula-
tory and compensatory functions to ensure effective regulation of legal rela-
tions in the market and to compensate for the consequences of unlawful
actions of regulator employees.

It has been substantiated that the introduction of strict prohibitive norms
into national legislation to counteract abuses in the stock market based on the
implementation of the European approach should be as detailed as possible,
unambiguous, and consistent with the immature state of the market. At the
same time, prohibitive norms should be an integral part of systemic steps
aimed at improving the quality of the market, and in its absence - a vector to
stimulate development. It is necessary that in the conditions of market imma-
turity and the actual absence of individual segments, the strict prohibitions
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for abuse of market participants should be applied carefully and accompanied
by the regulator's symmetrical responsibility in case of insufficient substanti-
ation and subjectivity of law enforcement.

Key words: stock market, stock exchange, securities, public company, public
offering, listing, information asymmetry, market manipulation, market abuse, in-
sider dealing

The effectiveness of the stock market as a mechanism for attracting investment is inse-
parable from fair pricing. Among the known means of counteracting information asymmetry
and uncertainty, the imperative role of stock trading and fair prices in its aftermath is probably
the only and most effective one. Informational asymmetry and market abuse can offset the
positive role of stock prices, which is why the legislation of countries with developed stock
markets stipulate strict regulatory and criminal sanctions for such abuse.

The inability of illiquid and underdeveloped markets (including the Ukrainian one) to ensure
objective and regular pricing of financial instruments significantly complicates the task of deve-
loping appropriate regulatory and prohibitive practices, even despite the attempts to implement
the legal framework and experience of mature markets. After all, such implementation (especially
in terms of strict prohibitions on market abuse) should take into account the existing distortions
and dysfunctions inherent for immature markets, in particular the difficulty of separating manipu-
lative actions from acceptable but not very perfect market practices.

Problematic issues of the functioning of stock markets, in particular, in the context of
combating market abuse, are reflected in the research of many domestic scientists and finan-
ciers, in particular, R. Volynets, O. Dudorov, D. Kamensky, O. Kashkarov, V. Tertyshnyk,
O. Zarutska, O. Mozgovyi, V. Oskolsky, O. Sokhatska, N. Sheludko, I. Shkolnyk, etc. It
should be noted that in the works of well-known foreign researchers on combating infor-
mation asymmetry and market abuse, in particular, such as J. Akerlof, R. Aggarwal, F. Allen,
A. Blahno-Pazhikh, D. Gale, D. Porter, M. Spence, J. Stiglitz, K. Felixon, A. Chakraborty,
R. Hansen, R. Yarrow, etc., the main focus is on the most developed capital markets. Instead,
the conditions for the implementation of legal and regulatory experience of developed mar-
kets to combat abuse of law and regulatory practices in immature and illiquid stock markets
still remain insufficiently covered.

The relevance of the study of the above mentioned issues is especially important given
that the fight against abuse in the interpretation of the stock market regulator of Ukraine
(NSSMC) is positioned as the greatest achievement in the last five years and almost the main
task in reforming the market.?

1. This was again emphasized during the public discussion on the Strategy for the Development of the
Financial Sector of Ukraine until 2025 - a program development document for the next five years. The
strategy characterizes the current state of the financial sector as of December 2019 as follows:

- the stock market is clean and transparent, but the volume of transactions with shares and bonds of
enterprises is very low;

- in the context of stock market cleansing and systematic fight against price manipulation during
2015-20109, the circulation of securities of 49 issuers was stopped due to signs of fictitiousness, trading
of securities of 273 issuers was stopped, and 136 licenses for professional activity in the stock market
were revoked. Stopping the circulation of "junk" securities made it possible to obtain a more objective
assessment of the state and size of the stock market;

- due to the reduction of non-market transactions in the organized market, the volume of trades in
corporate shares and bonds on it decreased in 2018 by 80% compared to 2014;
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In view of the above, the purpose of the article is to identify the reasons for the unsatis-
factory counteraction to abuses in Ukraine's stock market and to clarify the conditions for the
implementation of EU experience on strict prohibitive standards for such abuses in conditions
of insufficient legal certainty.

1. Combating abuse in Ukrainian stock market: interim results

Beginning in 2015, when the NSSMC was headed by the current management, active
enforcement was initiated in the stock market, which looked very much like a "regulatory
campaign™. In particular, in a few months of 2015, 111 lawsuits of price manipulation were
initiated. Later, this wave of cases slightly decreased (largely due to the lengthy consideration
of cases and subsequent active appeal of the imposed sanctions in the courts), but in 2016-
2018 cases were initiated and considered by dozens.

Due to increased licensing requirements and regulatory burden on securities traders who
now feel the regulator's growing pressure, it becomes easier for securities traders to renounce
the license and leave the market, where investment opportunities and margins are constantly
declining (unlike the NSSMC budget, Table 1).

Table 1
Dynamics of market participants and law enforcement indicators (NSSMC)
in 2014-2018.

Indicator 2014 2015 2016 2017 | 2018 | 2018/2014, %
ll:lrtjirt'zber of securities traders, 462 369 302 270 242 .48
Number of professional mar-
ket participants, units 1124 955 843 785 745 -34
Share of licenses of profes-
s_|o_nal_part|0|pants whose va- 3 4 4 6 3 0
lidity is revoked or sus-
pended %

Number of fines for infringe-
ment of financial monitoring, 74 30 57 125 91 +23
units

- combating capital market abuses remains a priority. In order to prevent offenses and the inevita-
bility of punishment, it is necessary to amend the legislation, which will create preconditions for com-
bating abuse in the stock market, and improve the system of supervision and control over the activities
of its participants in accordance with international standards. [1].

The strategy provides for the construction of a system for combating and preventing crime on cap-
ital markets in accordance with the requirements of EU laws (including Regulation 596/2014 of
16.04.2014 on market abuse, MAR [1], and Directive 2014/57 / EU of 16.04.2014 on criminal sanctions
for market abuse, and MAD |11 [1]), which effectively prevent and stop fraud in capital markets, in
particular, the use of "Ponzi schemes", insider information and manipulation.

To achieve such state of the market in accordance with the Strategy it is necessary:

- to ensure compliance of national legislation on combating abuse in capital markets with the re-
quirements of MAR and MAD (until 2025),

- to strengthen the powers of regulators to effectively prevent and ensure punishment for abuse in
the financial sector, in particular empowering them to investigate fraud with financial instruments (until
2023)

- introduce proper standards to counteraction abuse in the capital markets, in particular, for manip-
ulation on capital markets and organized commodity markets, use of insider information, in particular
in accordance with MAR and MAD (until 2023).

A powerful PR campaign, which has been going on for five years is an additional proof that the
NSSMC has chosen the "fight against abuse™ as the main means to building a modern stock market in
Ukraine.
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Table 1 (end)

Indicator 2014 2015 2016 2017 | 2018 | 2018/2014, %
Total fines for manipulation, 340 | 3270 | 5440 | 2890 | 816 +140
million UAH
Cases initiated for
price manipulation, 5 111 43 6 13 +160
units
NSSMC budget, mil-
lion UAH 43 43 53 87 126 +193

Source: compiled by the author according to the NSSMC [1].

Did the regulator really not notice the manipulation or intentionally abstain from initiating
lawsuits on such abuses until 2015, and in 2015 the new management of the NSSMC "saw
straight™ at last and revealed manipulation in the market on an unprecedented scale? (And
without any changes in the legislation!)

Before the "market cleansing™ campaign, securities traders did not at all believe that their
usual securities trading and liquidity operations against the background of systemic price
volatility and non-obviousness of abuse criteria could really be classified as manipulation.
And after 2015, market participants simply stopped transactions with securities, which sud-
denly, much later than the transactions, were recognized by the regulator as fictitious, "tech-
nical", dubious (as if not the same regulator registered the securities issues and received re-
ports from issuers of such securities — by the way, the situation with the criteria of
"fictitiousness" was also not so simple, and some issuers successfully challenged this status).

The above situation is a clear demonstration of the imperfect laws and, as a consequence,
the unpredictability of law enforcement, when market participants are required to do impos-
sible things, in particular, to predict in advance, which transactions and financial instruments
the NSSMC will start to interpret as questionable and abusive in a few years.

Market participants consider the current situation with the effectiveness of reforms in the
financial sector and market "cleansing” from another angle: for example, the joint statement
of stock and commodity market participants, who in August 2019 appealed to the President
to prevent stock market destruction due to the action of its regulator (NSSMC), stated:

— non-fulfillment of quantitative and qualitative targets of stock market development sti-
pulated by the Financial Sector Development Strategy until 2020 2;

— reduction not only of trade, but also of issue activities (6.5 times on shares, twice on
corporate bonds), which, moreover, is made mostly by state companies and banks;

— non-adoption of the necessary market laws and poor quality of implementation of the
European legal framework and lack of understanding of the consequences of the initiated
legislative changes, including profanation of squeeze-out procedures;

— exclusively punitive nature of regulation, ignoring the interests of national issuers and
investors, absolute lack of dialogue with market participants together with their public dis-
crediting, etc. [2, 3].

2 In particular, instead of receiving the Advanced Emerging status for its financial market (planned for
before 2020), Ukraine is not represented even in the Watch List for the worst level of FTSE classifica-
tion - Frontier Market. According to the estimates of financial market development and regulation of
stock exchanges (using the method of calculating the Global Competitiveness Index), Ukraine consi-
stently ranks one of the last in the world. Ukraine's ratio of the value of assets of public collective
investment institutions to GDP (being the target equal to 10%) actually decreased from 0.1% to 0.01%
during 2015-2018 [3]. Plans for the assets of the second tier of the pension system to reach 2% of GDP
are far from being realized either.
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The regulator in the Strategy for the Development of the Financial Sector of Ukraine until
2025 not only draws attention to the impressive values of the quantitative indicators of the
five-year "cleansing"” of the market, reports on the already achieved cleansing and transpa-
rency of the market, but also justifies the need for further efforts, empowerment and finan-
cing. It is suggested to ignore the "victims", as this applies only to "non-market" transactions
and "junk" securities, and the reduction of exchange trading is only reported for corporate
shares and bonds, while the market is reportedly not narrowing, but simply receives "a more
objective assessment and size".

However, the reduction in exchange trading during the implementation of previous Stra-
tegy for the development of the financial sector was observed not only in terms of shares and
corporate bonds, but also in government bonds (in 2018 by 55% compared to 2014, Table 2).

Table 2
Indicators of exchange turnover of selected types of securities in
Ukraine in 2014-2018
Indicators 2014 2015 2016 | 2017 | 2018 | 2018/2014,%

gliﬂ'i‘ér:_e of exchange trades, UAH | 5197 | 265 | 2354 | 2058 | 260.9 57,9
government bonds 545,8 | 250,1 | 210,1 | 189,5 | 245,7 -55,0
shares 245 52 2,1 5,0 1,2 -95,2
corporate bonds 32,8 13,5 9,2 6,1 10,3 -68,7
Volume of exchange trades to

GDP.% 39,6 14,5 9,9 6,9 7,3 -32,3
Share of turnover on stock ex-

changes,%:

government bonds 79,3 88,3 61,9 74,0 60,5 -18,8
shares 6,3 1,1 0,4 40 15 -4,8
corporate bonds 47,0 25,2 16,5 20,5 | 305 -16,5

Source: compiled by the author according to the NSSMC  [1].

In almost all financial instruments, there is a migration of circulation towards the over-
the-counter market. The explanation for the decline in trading activity in the segments of non-
government instruments is not very correct, since this trend was characteristic not only for
"junk" securities, but also for stocks (including so-called index ones) and bonds of well-
known issuers - industry leaders.

And, of course, the regulator and market participants quite differently assess the quality
of measures against market abuse and the corresponding law enforcement.

The problem of proper anti-abuse legislation is very painful. This is evidenced not only
by the regulator's initiation of 173 cases of manipulation in 2015 - 2018 and numerous sanc-
tions against market participants (up to revocation of licenses), but also by lengthy lawsuits,
contradictory law enforcement, difficulties in forensic support of proceedings, lack of ade-
quate methodology for the detection of abuses and generalizations regarding judicial practice.
Due to legal uncertainty, market participants simply do not understand the growing variety
of the regulator's approaches to qualify their actions as manipulation, so in order to minimize
legal risks they try to move the conclusion of agreements outside the regulated (exchange)
market.

To understand the context of the problem, we should refer to the year 2011, when
Ukraine's current legislation first established rules to define manipulation and sanctions for
such offenses. For a long time, this norm was "dormant", all the more so as the subjectivity
of the criteria for manipulation and insufficient definition of the issue in the legislation was
noticed already during the public discussion on the issue, and since then the situation with
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legal certainty has not changed for the better. Therefore, in 2012-2014, the initiation of law-
suits with signs of manipulation was sporadic (4-7 cases per year). Subsequently, for many
market participants, the anti-manipulation legislation adopted in 2011 suddenly turned into a
significant but selectively applied "stick".

Even refusal from transactions with troubled issuers does not guarantee against sanctions,
as there are cases when sanctions were imposed for transactions that took place before the
issuer was declared fictitious or the circulation of its securities was terminated, so in fact it
is necessary for market participants to anticipate specific restrictive measures of the NSSMC
against issuers [4]. However, the "telepathic superpower" that the regulator requires from
brokers would actually involve the use of insider information, which should really be con-
sidered an abuse.

In addition to the securities traders, who are constantly accused and who are regularly
required to explain the economic nature of their operations, it is the stock exchanges who
suffer, as they are the ones responsible for the initial control of transactions for signs of ma-
nipulation. Due to the lack of legal certainty in classifying particular actions of market par-
ticipants as manipulation, the point of view of the stock exchange might not coincide with
the vision of the regulator. Therefore, sanctions are imposed on the stock exchange too - for
failure to identify transactions, which, according to NSSMC experts, have signs of manipu-
lation.

At the same time, the problem of unpredictability of law enforcement affects the entire
market, not just exchanges and direct participants in exchange trading. Already, institutional
and ordinary investors have to provide explanations about the economic meaning of their
operations on stock exchanges, and they become subjects of offence cases. The vast majority
of investors are completely unprepared for this, which is at odds with the government's con-
stantly declared plans to attract the householders' funds to stock market instruments (inclu-
ding the instruments of the government's public debt). High-profile information campaigns
talk a lot about profitability, but not about the unforeseen legal risks for investors, as they
may suddenly become participants of allegedly manipulated transactions rather than victims
of abuse. And after the implementation of European legislation, strict prohibitions will apply
not only to members of exchanges, but also to all participants in transactions with securities,
derivatives and commodities, including those investors who are brokers' clients. With ex-
change trading in anonymous mode and with a more or less significant number of buyers and
sellers of financial instruments, the risk of becoming one of the participants in transactions
part of which have signs of manipulation significantly increases, (especially if these signs are
determined as subjectively as today). And it is still unclear how, with large volumes of trans-
actions in financial instruments, the regulator will identify (and whether will identify at all)
bona fide investors, separating them from the actual abusers?

All the more so as the regulator is able to impose sanctions even on market makers and
primary dealers, despite the direct rules of national law and the European legal framework,
which stipulate that transactions of persons who maintain liquidity under the relevant agree-
ments with the exchange or issuer should be a priori considered as non-manipulative.

According to the current legislation on state regulation of the securities market, the num-
ber of existing rights, tasks and other powers of the NSSMC as of 01.01.2020 reaches 118.
Although the effectiveness of their implementation is questionable, the scope of powers is
expected to significantly expand by law and provide additional resources for financing the
regulator from contributions of market participants. It is expected that this should raise the
confidence of domestic and foreign investors in the market and help attract investment.
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However, it should be reminded that the public debt market, which is now the only at-
tractive to domestic and foreign investors segment of Ukraine's stock market, is developing
rapidly without strict prohibitions and without special participation of the NSSMC, but
thanks to other government agencies (Ministry of Finance as issuer, NBU as a placement
agent, depositary and regulator of major market participants).

Due to the market's high transparency, publicity of the issuer, interest in the efficient
operation and fulfillment of obligations, including providing convenient access to non-resi-
dents through the NBU's link with Clearstream, in 2017-2019 they managed to raise the
volume of investments in government bonds of Ukraine from non-residents from UAH 6 to
118 billion, and from the households - from 0.1 to 10 billion UAH. And this is what can be
really considered an indicator of trust. It is due to the growth of market volumes and the
decrease in the value of borrowings that the prices and yields of government bonds have
become more predictable and less volatile [5, 6], and it is due to this that opportunities for
abuse have decreased.

Based on the international experience in anti-abuse legislation, two basic approaches can
be identified:

1) in the United States, the law does not specify the criteria for manipulation in too much
detail, does not try to provide an unambiguous definition, and uses rather general formula-
tions, but the courts, when determining verdict, comprehensively and in great detail consider
the economic nature of specific transactions;

2) in the EU, this issue is regulated at the level of a separate MAD Il (Market Abuse
Directive) and MAR (Market Abuse Regulation) law, which provide detailed criteria for
abuse and their differences from normal market practice.

Unfortunately, in domestic practice there is currently neither attention to adequate assess-
ment of the economic essence of transactions, nor detailed definitions of illegal actions.

The regulator's attempts to investigate the economic content of transactions, which are
available in documents published on the NSSMC's website on initiated lawsuits® and in court
decisions, usually seem rather primitive and do not consider obvious approaches to economic
analysis and accounting. In particular, the book value of securities is not taken into account,
the financial result is determined not between purchase and resale transactions, but between
sale and subsequent purchase transactions, etc. In addition, the size of financial sanctions is
often incomparable to the damage to market participants and the market as a whole*.

And in general, not only market participants to whom sanctions are applied, but even
courts to which market participants apply for protection of their interests, have not seen for-
malized substantiations and analysis that should precede the initiation of manipulation cases
by the NSSMC and should be referred to in the regulations on offenses.

Of course, the study of economic sense is not conducted on all transactions that take place
in regulated markets, but only on those that arouse reasonable suspicion, because they meet
certain characteristics (criteria). Revealing abuses is really a rather difficult task and lacks

3 Law enforcement / NSSMC. https://www.nssmc.gov.ua/enforcement/#win2

4 Thus, in 2016, a state bank was sanctioned in the amount of 170,000 UAH, which is almost 9,000
times (1) higher than its trade "loss" (and "profit" of its counterparties) artificially calculated by the
regulator in the amount of 19 UAH per transaction with three issues of government securities for three
conditionally separated trading days (for a period of six months!) Fluctuations in stock exchange prices
during the day were 0.02-0.03%, so it is unclear how this could negatively affect the market. The bank
was the primary dealer in government bonds and acted under an agreement with the Ministry of Finance
as the issuer, so its transactions are clearly defined by law as non-manipulative. Moreover, the bank
proved in court that it did not incur a loss of UAH 19, but a significant trading profit, and the total
income from securities ownership reached 135 million UAH.
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sophisticated development, even in foreign studies, which to a greater extent deal with abuses
on the examples of developed markets. However, in mature markets, this task is quite effec-
tively solved by regulators, in cooperation with exchanges and self-regulatory organizations.
SEC, BAFIN and other regulators use comprehensive software solutions and procedures that
allow, automatically, with the use of numerous research methods, to identify suspicious trans-
actions among a large number of transactions, conduct their close analysis and only then
make informed decisions to initiate abuse investigation [7, 8].

A proper functioning of such abuse-detecting systems (in particular for the construction
of algorithms, mathematical models, and statistical and other methods of information pro-
cessing) requires clear and unambiguous qualitative and quantitative criteria. Accordingly, it
requires unambiguous and detailed normative definition of such criteria, application of clear
and carefully formulated terminology, and methodological support.

Instead, the definition of abuses (primarily manipulation) at the level of the existing legislation
of Ukraine, NSSMC regulations and the terminology used for this purpose are biased, vague, and
contradictory. The method by which the regulator allegedly detects manipulation does not add
certainty, and after inquiries from market participants, it has become even non-public® - perhaps
because it is actually devoid of research methods? When asked by market participants about the
terminology and methodology for detecting abuses, the regulator responds in general terms and
shares plans to address the issue through the adoption of new laws.

However, the existing subjective criteria of manipulation are actively applied in the initi-
ated cases, and later in the courts. Moreover, new "criteria" regularly appear, which are in no
way regulated by law (for example, transactions are concluded "within minutes”, "securities
that are the subject of transactions are in the assets of CII", etc.). In 2019, the regulator in its
inquiries began to demand clarifications on the reasons for fluctuations in the prices for fi-
nancial instruments no longer within one or more trading days, but within a whole year. Due
to the lack of specific and quantifiable criteria for abuse, the NSSMC sanctions can be applied
both in the case of significant (in the regulator's opinion) fluctuations in stock prices, and in
the case of minor fluctuations. Transactions on the same financial instruments with similar
prices, which take place on different exchanges, can have opposite consequences - from the
revocation of licenses of securities traders to the closure of offence cases. Thus, the short-
comings of legal regulation in the field of manipulation, which were mentioned when the
relevant legislation was adopted in 2011, still create opportunities for conflicting law en-
forcement and make it difficult for affected market participants to protect their rights [8].

Therefore, given the need to implement the European legal framework and the lack of
trust in regulators and the judiciary, for Ukraine, an essential point should be a detailed
legal definition of abuse criteria.

Numerous legal shortcomings of the existing legislation and law enforcement practices
on abuse in Ukrainian capital market are analyzed in detail in a comprehensive study [8].
And the ways to create a promising legislation should be analyzed exactly in this context.

2. Planned legislation on criminal sanctions for market abuse

Then what is planned to bring Ukrainian legislation in accordance with EU anti-manipu-
lation standards?

5 By the order of the NSSMC of 14.12.2018 No230 this document was rated as proprietary information
of the NSSMC
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According to the Strategy for the Development of the Financial Sector of Ukraine until
2025, as a result of the implementation of the European legal framework, criminal responsi-
bility for abuse in Ukrainian stock market should be replaced - from the current not very
significant fines and deprivation of the right to hold certain positions to up to eight years of
imprisonment. Of course, this is a rather severe punishment, which is much harsher than the
punishment for other types of fraudulent offenses and comparable to the punishment for very
serious crimes.

Two draft legislative acts are currently being discussed.

In Draft Law No 2284 of 17.10.2019 (On Amendments to Some Legislative Acts of
Ukraine to Facilitate Investment and the Introduction of New Financial Instruments) [9],
which is the fourth attempt to implement the European approaches (in particular, Markets in
Financial Instruments Directive, MIFID I1) to regulated markets and derivatives, the text on
manipulation remains unchanged, but the scope of the NSSMC (and, accordingly, the possi-
bility of punishment) extends to the participants of commodity exchanges and commodity
market.

The Draft Law "On Amendments to Certain Legislative Acts of Ukraine Concerning the
Protection of Investors from Abuse in Capital Markets" (update of previous draft law No
6303 of April 6, 2017) a MAR implementation is expected, but experience does not suggest
that it will be sufficiently correct. In particular, because the NSSMC seems to principally
avoid initiating official translations of European directives and regulations on the functioning
of the capital market into Ukrainian.

There are no official translations of MAD Il and MAR on the official website of the Go-
vernment Office for Coordination of European and Euro-Atlantic Integration, whose tasks,
according to Resolution of the Cabinet of Ministers of Ukraine Ne 759 of 04.10.2017, include
providing translation of the EU acquis into Ukrainian. The Ministry of Justice of Ukraine
once translated only the text of Directive Ne 2008/26 / EC of 11.03.2008 [10], which amended
the original Directive 2003/6 / EU of 28.01.2003 on insider trading and market manipulation
(market abuse, MAD 1). On the Government portal, MAR only appears in the Indicative Plan
for the Translation of Acts of the EU Acquis for 2019-2020 [11].

Apparently, the only success of the translators can be considered the literal transfer of the
provisions of MAD Il and MAR on penalties to this draft law.

It is worth noting that the task of implementing the requirements of MAR and MAD to
the national legislation was set in the previous Development Strategy until 2020, but this task
(like many others) was left unfulfilled. They did not even find time to initiate official trans-
lation during five years (2015-2019). However, the problems are not so much related to non-
compliance with the deadlines for implementation of European standards, as to the expected
quality of the implementation and shortcomings of the existing and promising legislation,
which, despite its "reform", nevertheless does not prevent the NSSMC from poor law en-
forcement.

Analysis of the discussed draft legislation on abuse shows that in some cases criminal
sanctions are even stricter than the EU requirements: in particular, MAD Il requirements
provide for one year imprisonment, while the draft law- for at least two years, and maximum
terms of imprisonment in some cases increase from four (MAD Il requirements) to eight
years (the draft law). At the same time, the quantitative criteria of significance and serious
consequences for abuse are increased. Instead of fines with deprivation of the right to hold
certain positions or engage in certain activities, a penalty in the form of long-term imprison-
ment is introduced (Table 3).
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Table 3
Comparison of current and future criminal sanctions
for market abuse
Offense Current legislation Draft law on abuse combating MAD 11
(CCU, Art. 222, 232) (CCU, Art. 2221, 2321 (Art. 7)
Slgg ;;ili;n()tfs;z_g (tﬁzggal:dn\N/[%M Significant size (=600 thousand
deprivation of the right to hold cer- NTM)'
. g . - imprisonment for a term of 2-4
tain positions / engage in certain
S years :
activities for up to three years Imprison-
Market ma- | Repeated / by prior conspiracy by a | Repeated / by prior agreement by | ment for
nipulation | group of persons / serious conse- a group of persons / severe conse- | up to four
quences (damage >1000 NTM): quences (damage >1200 thousand | years
penalty of 5-10 thousand NTM, NTM):
deprivation of the right to hold cer- | imprisonment for a term of 4-8
tain positions / engage in certain years with confiscation of prop-
activities for up to three years erty
Unlawful A penalty of 750-2000 NTM, pos- Imprison-
disclosure sible deprivation of the right to meFrJn for
of insider hold certain positions / engage in Imprisonment for up to two years uD 10 tWo
. - certain activities for up to three P
information years years
Significant amount (=500 NTM): a
penalty of 3-5 thousand NTM, . )
Insider possible deprivation of the right to Sséﬁglﬂ?l_gﬁ)?muﬁ;ﬁg%%mg?a
dealing hold certain positions / engage in term of 274' earr)s
certain activities for up to three y
years
Repeated / by prior conspiracy by a
group of persons / severe conse- -
quences (damage >1000 NTM): a :Tr:;?]??‘gp
penalty of 5-8 thousand NTM, . .
: - : Repeated / by prior conspiracy by | up to four
possible deprivation of the right to :
pnlawful hold certain positions / engage in a group of persons / serious con- | years
disclosure . L sequences (damage >1200 thou-
T certain activities for up to three o >
or insider . . sand NTM): imprisonment for a
dealing years. Actions committed by an or- term of 4-8 years with confisca-
ganized group: a penalty of 8-10 tion of propert
thousand NTM, possible depriva- property
tion of the right to hold certain po-
sitions or engage in certain activi-
ties for up to three years

Source: compiled by the author according to the Criminal Code of Ukraine (CCU) and MAD II; NTM - non-
taxable minimum income of citizens (17 UAH)

Financial sanctions are increased by 450-10000 times or new financial sanctions are in-
troduced for violations for which there were no previous requirements or similar sanctions
were only applied in the form of warning or revocation of the license (Table 4).

In addition to imposing tougher financial sanctions, the NSSMC obtains many new rights

and powers:

—to conduct inspections for signs of manipulation, use of insider information, other vio-
lations of the legislation on the stock market, joint stock companies and the protection of the
rights of consumers of financial services;

—to apply to the court with a claim (application) for termination of the legal entity for
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violation of the prohibition of insider dealing and/or unlawful disclosure of insider infor-
mation, as well as for manipulation;
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Table 4
Comparison of current and planned financial sanctions for market abuse
Offence Current legislation Draft law on MAR
abuse

To individuals (current legislation - Code of Administrative Offenses, Articles 1638-1639, draft
law - Law of Ukraine "On State Regulation of the Securities Market in Ukraine", Article 43,

MAR - Article 30)

100-500 NTM; up to 5 million up to
. - repeatedly or by a euros (increase by L
Market manipulation group of persons — 10 thousand 5 g::lc:?n
500-750 NTM times)
up to 5 million up to
;Jnla_\wful disclosure or insider 500-750 NTM euros (increase by 5 million
ealing 10 thousand eUros
times)
Non-detection, non-notification of uo to 1 million up to
manipulation and insider - plo ° 1 million
) euros
dealing euros
Violations regarding the list of in-
siders and informing insiders, the up to
list of managers and informing ) up to 0.5 million 05 nplillion
about their transactions, commit- euros ’ eUros
ting transactions during the closed
period

To legal entities (current legislat

ion - Law of Ukraine “On State Regulation of the Securities
Market in Ukraine, Article 11, draft law - Article 45, MAR - Article 30)

15 million euros or 15 million
10-50 thousand NTM 15% of total annual | €4S " 15%
Market manipulation or up to 150% of profit 0 - of total
. turnover (increase
(receipts) - annual
by 450 times)
turnover
10-50 thousand NTM
or up to 150% of profit 15 million euros 15 million
Unlawful disclosure or insider (receipts). Repeatedly or 15% of total euros or
dealin during the year: 50-100 annual turnover 15% of total
9 thousand NTM or (increase by 450 | annual turn-
150-300% of profit times) over
(receipts)
Non-detection, non-notification of
manipulation and insider dealing; vi- - 2.5 million
. : 2.5 million euros
olation of the procedure for disclo- euros
sure of insider information
Violations regarding the list of insid-
ers and informing insiders, the list of -
- - . - 1 million
managers and informing about their 1 million euros
. . euros
transactions, performing transac-
tions during the closed period
15 million euros 15 million
10-50 thousand NTM or 15% of total euros or
Market manipulation or up to 150% of profit annual turnover 15% of total
(receipts) (increase by 450 annual
times) turnover
Source: compiled by the author according to MAR, [13, 14].
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—avoid applying to the Ministry of Justice for state registration of own legal acts;

— significantly (by times) increase the cost of administrative services;

— receive regulatory contributions from market participants, etc.

Moreover, in the case of investigation of crimes under Art. 222, and 232; of the Criminal
Code (manipulation, unlawful disclosure or insider dealing), the investigator or prosecutor
must involve as a specialist a representative from the NSSMC. However, if the NSSMC, on
the one hand, has the power to establish the facts of abuse and, on the other hand, acts as an
expert in court, then what unbiased proceedings will it be?

On the other hand, the draft law completely omits the implementation of Art. 11 of MAD
11, which provides for the proper training of judges, prosecutors, police, judicial and those
competent authorities' staff involved in offence cases and the investigation of market abuse.
Indeed, why train them, if after that they will be able to express qualified doubts about the
position of the NSSMC representatives?

Thus, instead of the accuracy of the law, market participants are offered a regulator with
declarative tasks, but unique hyper-powers - not only in the regulatory sphere, but also in the
field of criminal justice.

Formally, the implementation of MAR requirements in terms of identifying abuses and,
conversely, actions that are not manipulation or insider dealing, as well as issues of fighting
abuse look quite diverse.

Currently, the relevant legal regulation exists at the level of two articles: Art. 10.1 of the
Law of Ukraine "On State Regulation of the Securities Market in Ukraine" and Art. 44-45 of
the Law of Ukraine "On Securities and Stock Market™". The proposed changes are already
included in 13 articles of the Law of Ukraine "On State Regulation of the Securities Market
in Ukraine": Art. 41.2 "Disclosure of Insider Information”, Art. 44 "Insider Information",
Art. 44.1 "Insiders", Art. 44.2 "List of Insiders”, Art. 44.3 "Insider Dealing and Unlawful
Disclosure of Insider Information"”, Art. 44.4 "Prohibition of Insider Dealing and Unlawful
Disclosure of Insider Information”, Art. 44.5 "Stock Market soundings", Art. 45 "Stock Mar-
ket Manipulation”, Art. 45.1 "Prohibition of Stock Market Manipulation”, Art. 45.2 "Buy-
back Program™, Art. 45.3 "Stabilization of Financial Instruments™, Art. 45.4 "Prevention and
Detection of Abuse on the Stock Market", and Art. 45.5 "Rights of Managers".

At the same time, detailed analysis shows the schematicity and superficiality of the im-
plementation. A significant discrepancy is evidenced by the comparison of the spheres of
MAR and the draft legislation. According to Art. 2 of MAR, its scope is limited exclusively
to financial instruments (those admitted to trading on regulated market, MTF, OTF or those
dependent on them/influencing them in price/volume). Instead, the draft law distinguishes
between the scope for the use of insider information and manipulation. If the insider infor-
mation is limited to information related to financial instruments, then, as to manipulation,
Art. 45 of the draft law extends the scope of use even to those products that are basic assets
of the financial instruments admitted to trading.

In MAR, the criteria of lawful and unlawful conduct of a person possessing insider infor-
mation are clearly defined, separated and regulated in Art. 9 and 10. Instead, in the above
mentioned draft law (Article 44.3), the definition of lawful conduct (its limits) is attributed
exclusively to the competence of the NSSMC. And experience shows that the position of the
NSSMC is only infrequently characterized by legal certainty.

While MAR addresses the issues of accepted market practices, which are not manipula-
tion, in the separate and well detailed Article 13, which contains a specific list of criteria to
be considered when approving accepted market practices, then the draft law suffices with
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only one paragraph in Art. 45, which does not contain any specification and again makes this
issue a matter of exclusive competence of the NSSMC.

So instead of constructive steps to stimulate similar development for segments of non-
government financial instruments (stocks, corporate bonds, derivatives), the market will once
again receive a partial and ambiguous implementation of the European legal framework,
lacking a proper balance in legal relations with the regulator (which eventually becomes a
monopoly), and too harsh compared to the EU criminal sanctions and financial sanctions,
which are absolutely inconsistent with the realities of Ukraine's economy. This in no way
solves the problem of the lack of fair prices and the lack of other incentives for the capital
market to perform its natural functions - neither in terms of draft legislation, nor in terms of
strategies for the development of this country's financial sector.

Responsibility for market participants should be balanced by the responsibility of the re-
gulator's specialists. Although the NSSMC manages to prove its position in some litigations
with market participants, there are also quite a few cases when the courts conclude that the
initiation of lawsuits and imposition of sanctions for abuse are unfounded: according to the
NSSMC's annual reports, in 2016 the courts of first instance ruled 27 decisions in favor of
stock market entities, in 2017 - 19, and in 2018 - 20.

However, the regulator did not draw proper conclusions from this practice: there is no
information about who took responsibility or about the corresponding changes in the
NSSMC's staff after the losses in court. At the same time, initiating a lawsuit and imposing
a sanction is a blow to reputation, and an appeal in court is a significant expense of money
and time. Thus, unreasonable lawsuits result in reputational and financial costs for market
participants, difficulties in their activities, reduction of their income and taxes, inefficient use
of resources of the regulator, reduced confidence in it and in the market in general, and li-
mited productivity of the judiciary to deal with significant offenses. In one of the most high-
profile cases, a securities trader (after proving that the NSSMC's allegations of manipulation
in all courts were unfounded) had to appeal to the President of Ukraine and the Verkhovna
Rada, as the regulator during several months failed to comply with the court's final decision
on the unlawfulness of the NSSMC's actions on the imposition of fine and suspension of the
license [15].

To some extent, the above mentioned draft law raises the issue of damage caused by
decisions, actions and/or inaction of the NSSMC (its staff and/or experts involved), in par-
ticular, due to their professional mistakes. However, lawsuits filed against such persons are
considered lawsuits filed against the NSSMC, which provides them with legal protection.
Even if the damage is proved in court, the compensation mechanism in this draft law is not
very detailed, and sources of compensation (including payments from insurance companies,
where the NSSMC must insure professional responsibility) depend on the funds that market
participants must give to the regulator (in the form of payment for administrative services
and regulatory fees). So is this format of the regulator's responsibility really symmetrical to
the damage incurred by market participants?

In the absence of symmetrical responsibility and in the actual absence of the market (at
least of the stock market and other non-governmental instruments, especially in terms of sys-
temic demotivation of its basic, most economically significant, issuers and investors), intro-
duction of vague prohibitions and opportunities for their unconditional application inevitably
lead to the confusion of concepts and provokes corruption.

Failure to consider the above issues, the introduction of prohibitions on market abuse at
the level of draft legislation will not only fail to increase confidence in the market or produce
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incentives for its development, but will also fail to ensure the implementation of a number of
important functions of law:

— preservation of uncertainty in the criteria of abuse and its differences from acceptable
market practice will complicate the implementation of the economic function of regulating
economic relations, and the establishment of "rules of the game" in the economic sphere;

— unreasonable, selective and biased law enforcement will reduce the effectiveness of
educational and preventive functions, as market participants will have unclear factors and
non-obvious consequences of both lawful and illegal behavior;

—and the imbalance of rights and responsibilities of market participants and the regulator
may raise doubts about the adequate performance of regulatory and compensatory functions
in ensuring effective regulation of legal relations in the market and compensation for the
regulator's wrongful acts.

3. Economic aspects of combating market abuse.

Largely, the answer to the question announced in the title of the article should be consi-
dered in economic terms, because the public interest is threatened by the economic conse-
quences of market abuse. Indeed, why do the legislation in developed markets stipulate such
harsh measures for market abuse offenses? Are the implementation of punishment standards
and the regulator's superpowers in their application really able to affect the economic com-
ponent of legal relations between stock market participants? What should be the indicators
of such impact? How does the current state of Ukrainian national stock market relate to the
punitive provisions in developed countries?

The functioning of stock markets, as well as any complex economic mechanisms, creates
a risk of unique (i.e. not inherent in other markets) abuses. The main ones, which are legally
separated in most countries with developed stock markets and are considered the most seri-
ous, relate to price manipulation and illegal use of insider information.

Fundamental factors in counteracting market abuse and the institutional basis of relevant
regulatory practices are the effectiveness of combating information asymmetry and unbiased
pricing of financial instruments, which is determined by the degree of market development
and liquidity.

Information asymmetry is a situation when one group of economic entities has the neces-
sary information and the other does not. The existence of information asymmetry is associ-
ated with the properties of information as such, as well as the peculiarities of its perception
and behavior of some economic entities in relation to others. In an economic system, signals
come to its elements with a certain lag, so the less informed entities have to operate in con-
ditions of permanent uncertainty. Despite the rapid development of informational technology
and the rapid access to information, as well as the growth of its volume, the problem of in-
formation asymmetry does not disappear, but rather deepens. In the context of globalization,
and society's diverse needs for financial services, the dynamism of these needs and technical
solutions to meet them, and rapid development of financial innovations and informational
technologies, information asymmetry is becoming one of the key economic problems [8].

In financial markets, information asymmetry shows up in the fact that if certain entities
have more information about the real value of financial assets or investment opportunities
than other market participants do, it creates preconditions for incorrect market valuation of
financial assets and provides opportunities for more informed participants to get certain be-
nefits from this [16].

Manipulation and insider trading are exclusively inherent in regulated (exchange) market,
whose most important function is the determination of objective price targets. Therefore,
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criminal actions will negatively affect precisely the quality of the stock market's price func-
tion. So the strict responsibility for these offenses is a legislative reflection of the prominent
role of exchange pricing.

State regulation and active participation of the state plays a significant role in the system
of counteracting information asymmetry, and its reduction. The measures include state con-
trol over the quality of goods and services, the proper functioning of financial markets, and
the introduction of prohibitive rules that establish responsibility for opportunistic behavior
of economic entities who enjoy the benefits of information asymmetry.

Competitive stock trading provides probably the only way to achieve fair (market) pricing
and minimize information asymmetry, but this largely depends on the state of legislation,
regulation and the level of development of the stock market. Given the important role of ex-
change prices for the economy, the main efforts of financial market regulators should be
aimed at determining objective price reference points (actual prices and benchmarks).

In immature markets, the effectiveness of counteracting information asymmetry, and,
consequently, the effectiveness of revealing and preventing abuse, seems rather questionable
due to a number of factors:

1) low quality of the disclosure of financial statements of the issuers, as it is aimed at
purely formal compliance with regulatory requirements, rather than at real transparency for
the issuer to raise capital via stock market instruments;

2) insufficient investor's confidence in local issuers and their securities;

3) limited experience of public authorities in detecting and combating very specific stock
market abuses, lack of precedents and generalizations, and usually low level of the market
participants' confidence in the unbiased law enforcement and justice, in particular due to legal
uncertainty;

4) insufficient development of informational, analytical and expert institutions, which
face significant difficulties in estimating the fair value of companies and financial instru-
ments - due to limited methodological support, certain conditionality of financial reporting
(especially for companies within groups), insufficient or limited period of available exchange
prices, and limited number of similar companies to compare their financial and price indica-
tors with the investigated ones;

5) limited or inactive market for most financial instruments, leading to the inability of the
stock exchanges to perform the function of determining fair (market) value (due to insuffi-
cient liquidity, competitiveness and regularity of transactions).

The most important factors are those related to the basic participants of the stock market
- issuers and investors. Without their real economic interest in the market, any improvement
in the state of regulatory institutions, informational and forensic support, or liquidity is un-
likely to radically change the situation (in the absence of the issuers' interest in the circulation
of issued securities, liquidity can be provided purely technically, in particular, in order to
mask abuse).

Economic relations between issuers and investors are based on the imperative of eco-
nomic feasibility in attracting and placing capital on the best terms. If a national stock market
does not provide its basic participants with such opportunities and they meet their needs by
using services of other markets, then it is difficult to expect efficiency from reforming of
other market institutions. In particular, introduction of the best standards of information dis-
closure and punishment without clear incentives for issuers is unlikely to contribute to market
development and reduce the preconditions for abuse. The experience of Ukraine's stock mar-
ket shows that decades of exclusively coercive influence on issuers and growing regulatory
requirements, without any progress in terms of convenience and cheaper capital raising, can
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naturally only lead to degradation of emission activity, issuer's refusal to admit its securities
on the exchange or overall withdrawal from the market.

In the context of Ukraine's prospects for implementing the EU's best legal experience, it
should be noted that even in Poland, whose stock market was classified as developed by the
FTSE Russel news agency in 2018, there were significant difficulties for the regulator in
identifying accepted market practices to separate them from abuse [8]. And Ukraine's imma-
ture market, which is fundamentally different from the developed ones in the neighboring
countries (and not only because of quantitative parameters, but because of institutional dis-
tortions), despite any attempts of formal copying, makes it virtually impossible to have ac-
cepted market practices (which are associated with legitimate and commonly accepted eco-
nomic behavior of market participants) corresponding to the economic functions of the stock
market).

In Ukraine's immature stock market characterized by illiquidity, irregular transactions,
numerous risks, significant volatility, monopolization of various economic sectors and other
shortcomings, there are no proper conditions and opportunities for fair pricing for most fi-
nancial instruments (except government bonds). Any exchange prices are artificial, and the
so-called "real" market prices simply do not exist. We can assume that any pricing on the
Ukrainian stock market is manipulation. However, such a statement involves confused con-
cept, because the economic nature of manipulation consists in the artificial distortion of ob-
jective prices. At the same time, objective prices can be formed only in conditions of: 1)
much higher (than in Ukraine) liquidity, competitiveness, and adequate regulation; 2) exclu-
sively via the use of the financial instruments of public companies interested in the existence
of such objective prices [8, 17].

Presently there are no such conditions in Ukraine.

First, not every market is able to perform the function of defining a fair price. Obviously,
the organized market must perform this function much more efficiently than the over-the-
counter one. However, this is not necessary. In Ukraine, there are many segments of the
financial market that operate exclusively outside the exchanges, but there are far fewer ques-
tions about the objectivity of their pricing than in the exchange market. These include auc-
tions for the initial placement of government bonds, NBU tenders for repo transactions with
banks, operations for government bonds in the Bloomberg network, placement and purchase
and sale of NBU certificates of deposit, etc. But, again, we are talking about the government's
debt financial instruments whose pricing is quite predictable. On the other hand, auctions
initiated by state bodies (State Property Fund of Ukraine, Deposit guarantee Fund, bailiffs)
for securities of non-state companies (shares, investment certificates and corporate bonds),
regardless of the venue (exchange or over-the-counter market), often face either lack of de-
mand, or difficulties in determining even the initial (starting) price. In addition, any auctions
and tenders are usually held irregularly and have certain features (duration of the procedure,
single winner, impossibility of splitting packages, and specific requirements for accreditation
of participants), so it is a permanent exchange (regulated) market that allows you to regularly
determine the fair price of financial instruments. However, opportunity is not a guarantee.
Especially in the immature stock market of Ukraine.

Second, there are simply no public companies in Ukraine to issue a public offer and raise
capital. Even non-public (actually often technical) issues in recent years have significantly
decreased (Table 5), especially if we consider them separately from the recapitalization of
(primarily state-owned) banks and state-owned companies.

Moreover, the introduction of legal requirement to place securities on the stock exchange
only by issuers that have made a public offering (the requirement has no analogues in Europe)
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has deprived the organized market of any placement at all. Now companies that are not ready
or unable to meet the NSSMC's strict requirements of public offering, in principle, can not
place on Ukrainian stock exchanges. Thus, in the absence of public companies, which, in the
regulator's opinion, may arise in the future, Ukrainian stock market has ceased to perform
the function of raising capital - just as it has long ceased to perform the function of determi-
ning fair price.

Table 5

Indicators of issuance and circulation of non-government securities
in Ukraine in 2014-2018

Indicator 2014 2015 | 2016 | 2017 | 2018 | 2018/2014, %
Volume of issues registered by
the NSSMC, UAH billion- 204,8 1485 | 221,2 | 353,7 | 60,3 -70,5
shares 144.4 122,3 | 199,4 | 324,8 22,3 -84,6
shares of non-state issuers * 13,55 20,78 | 8,81 | 2754 | 2,43 -82,1
corporate bonds 29,01 11,42 | 552 8,35 | 1545 -46,7
Volume of issues by non-state
issuers * to GDP,% 2,7 16 0.6 1.2 0.5 22
Number of securities issues
admitted to trading on stock
exchanges:
shares 1910 1558 | 1207 491 376 -80,3
corporate bonds 648 478 234 125 105 -83,8
Number of listed securities:
shares 182 64 8 7 4 -97,8
corporate bonds 230 135 26 12 10 -95,7
of listed securities, %:
shares 9,5 41 0,7 1,4 1,1 -8,4
corporate bonds 35,5 28,2 11,1 9,6 9,5 -26,0

* Excluding the largest issues for the recapitalization of banks and state-owned companies.
Source: compiled by the author according to the NSSMC  [1].

That is why in recent years the absence of the market itself is often noticed, even by the
market regulator.®

Is the market really threatened by so-called abuses under such conditions? Can there be
market abuse at all if there is no market?

The negative consequences of the formal application of European norms on immature
market can be demonstrated by a number of examples.

In Ukraine, the situation of irregular trading and, consequently, irrelevant exchange prices
is quite common for a significant number of shares, because until recently for thousands of
joint stock companies, which were public only by name, there was a requirement for admis-
sion of its securities to trading at least on one stock exchange. The abolition of this rule was
one of the factors in overall decrease in the number of issues of shares admitted to exchange
trading. However, this is not the only factor, as the reduction in the number of corporate bond
issues was no less significant (Table 5) both due to the introduction of strict listing require-
ments and due to overall lack of effective incentives for issuers to exchange placement and
trading.

6 At least, there are reports on the absence of the share market, which is usually basic segment of the
stock market, about the lack of interest in the market from its basic participants (issuers and investors),
and failure of market institutions to perform effective communications between basic participants.
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And now, despite a significant reduction in the number of exchange instruments, there
are still many issues of securities admitted to exchange trading, but due to lack of interest
from investors, exchange contracts are concluded on them very irregularly.

An additional problem is the fact that, in accordance with the NSSMC's requirements, the
exchanges are monitoring price fluctuations, in particular in the context of counteraction to
manipulation, by comparing the prices of orders and agreements with specific price bench-
marks (exchange rate, closing price) fixed exclusively in unaddressed conditions. At the same
time, the share of exchange trading in unaddressed conditions is insignificant - not least,
because the prices under such agreements are most controlled by the regulator.

Thus, with regard to illiquid securities with irregular, episodic pricing, the following sit-
uation is typical: a broker receives an order from a client and is faced with the fact that the
last exchange agreement was concluded, for example, six months ago, and the exchange rate
or closing price was fixed, say, 11 months ago.

A broker can take a risk and try to execute a client order on the exchange. However, if
the price in the customer's order differs significantly from the last calculated closing price,
then at least the situation of price instability is fixed, a check is made to find out the reasons
for such a situation and the NSSMC is informed, and signs of manipulation are monitored.
In the worst case - a lawsuit of manipulation is initiated. In fact, even if the closing price was
determined three years ago, it will not change anything, because the exchange has no reason
to consider such a benchmark irrelevant.

Suppose the broker's order was rejected by the stock exchange trading system due to non-
compliance with the established ranges of price fluctuations and no checks or lawsuits took
place. Then the broker can try to make a deal out of stock exchange. However, not everything
is so simple for OTC transactions. From the point of view of the NSSMC requirements, for
any transactions (exchange or over-the-counter) concluded by a broker on securities admitted
to exchange trading, the price benchmarks set during the last 12 months are considered rele-
vant. Therefore, the deviation from them of the prices of even over-the-counter transactions
is a reason for qualifying such transactions as "suspicious™ and the broker's reporting to the
NSSMC with the relevant legal risks. And the same risks will arise for the counterparty under
the agreement.

In such conditions, the probability of fulfillment of the client's order is rapidly reducing,
and the cost of broker services can significantly exceed the potential trading result.

It is difficult to imagine a broker in a mature market who, in order to conclude a transac-
tion, must focus on quotations from a year ago and also explain in detail why the transaction
price differs from these quotations.

Not only ordinary investors fall into this trap of illiquidity and lack of real prices. For
example, the Deposit guarantee Fund has been trying for years to sell securities from the
portfolios of liquidated banks, but in most cases there are no buyers - even despite bidding in
the format of "Dutch™ auctions and multifold price reductions (in some cases the sale does
not offset costs to conduct such auctions and pay for the services of market infrastructure
entities). The reason for the lack of demand is often not so much the illiquidity of securities
(or more broadly - the general risk of illiquidity of the market [18]) or the fictitiousness of
their issuers, as the non-obviousness of the fair price.

If there is no demand for securities for a long time, if the prices of their circulation are
not interesting to the issuer, then can the price determined by the stock exchange based on
occasional transactions be considered fair? Should private pension funds buy securities ex-
clusively on the stock exchange? Should the market be protected from the prices of such
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sporadic transactions? Should the deviation of the prices of episodic transactions from out-
dated price benchmarks be considered as manipulation? Can there be a question of manipu-
lating an illiquid market at all? And if it is not about manipulation, but about other types of
offenses (for example, fraud), then should this really affect the scope of powers of the
NSSMC?

It is obvious that such a terrible situation with market pricing for most financial instru-
ments is very different from the realities of EU financial markets.

Thus, the implementation of prohibitive rules for abuse in national law should take into
account these systemic features of the immature market, which are naturally absent in the EU
legal framework

Conclusions

It is clear that Ukraine needs to implement European legal framework, but the presence
of penalties - like the EU — in no way means the presence of a stock market, like in the leading
EU countries. And it is unlikely that a developed stock market - like in the EU - can appear
just due to the prohibitive rules alone.

Avre the strict prohibitions for market abuse needed? They certainly are. And it is not just
a matter of fulfilling the obligations of the Association of Ukraine with the EU. Prohibition
of abuse is a condition for building a high quality, mature market. This is evidenced, in par-
ticular, by the experience of Poland, where the definition of manipulation and the original
prohibition rules were implemented in the legislation in the early 1990s [8,19], i.e. long be-
fore the Polish stock market began to position itself in the world as developed and attractive.
But in order to apply such experience, the law must be precise, detailed, unambiguous and
hence clear. This will be the basis for predictability of law enforcement.

It is necessary not just to introduce strict prohibitions into national legislation to combat
stock market abuse. Given the need to implement the European approach, these rules and
criteria for the qualification of abuses (and, conversely, transactions that meet the characte-
ristics of accepted market practices) should be most detailed, unambiguous and appropriate
to the immature state of the market.

At the same time, prohibitive standards should not be a "thing-in-itself”, but an integral
part of a systemic effort to improve the market's quality, and in its absence - a vector to
stimulate its development. It is necessary that the differences between the Ukrainian stock
market and mature capital markets really reduce, and convergence with it not remain only in
the form of selective implementation of legislation.

Experience shows that in the conditions of market immaturity and actual absence of its
certain segments, strict prohibitions on abuse by market participants should be applied with
caution and accompanied by symmetrical responsibility of the regulator in case of insuffi-
cient justification and biased law enforcement.

Unfortunately, there are no grounds to believe that these rather obvious conclusions on
adequate ways to combat abuse and implement the EU legal framework be taken into account
in the program documents on the development of the Ukrainian market and the relevant rule-
making activities.
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BIJHOBJIEHHSA JOBIPU 10O ®OHAOBOI'O PUHKY
YKPAIHU: YA JOCTATHHO YKOPCTOUYEHHS HOPM
3A 3JIOBXKXUBAHHS HA PUHKY?

OuyiHeHO ejpekmuBHIiCMb NPOMUOLL 3/1082KUBAHHIM HA POHOO8OMY PUHKY
YKpainu. BusigneHo, uio npobrema HeHANex)KH020 3aAKOHO0A8U020 O0POpM-
JIEHHSL NPOMUOIL 3/1082KUBAHHAM HA POHOOBOMY PUHKY Mmae HAcNiOKoM bes-
cucmemHe 1 Heob'ekmugHe npaso3acmocysaHHss 3 060Ky pezyasmopa
(HKLIII®DP). 3'sicoeaHo, U0 NPONOHOBAHUI 8apiaHm imMnaemeHmauyii 00 Hayio-
HanbHO20 3akKoHooascmea eumoz peanameHmy MAR (Market Abuse
Regulation) ma [Jdupexmusu MAD II (Market Abuse Directive) € Headekgam-
HUM K Y KOHmMeKcmi (pYyHKUIOHANLHOL POl pUHKY 8 eKOHOMIUL, MAK i 8 KOH-
mexcmi HeobTPYHMOBAHO020 PO3ULUPEHHST NOBHOBAXEHb pezyasmopa. KoHc-
mamoeaHo, Ul0 He8Paxya8aHHsl 3a3HAUESHUX NUMAHb HA PIBHI NepcneKmugHo20
3aKoHO0aBCMBA HEe MiNbKU He nidsuuiumes 008ipy 00 poHO08020 PUHKY, A U
6oKysamume cmumyau 0 tiozo po3gumiy.

ObtpyHmMo8aHO, WO 6NPoBAOXKEHHSI Y HAUIOHAbHE 30KOHOO0A8CMeo
IKOPCMKUX 3A60POHHUX HOPM O/t NPOMUOILL 3/I08IKUBAHHAM HA POHO08OMY
PUHKY HQ OCHO8L mniemeHmayii came esponeticekozo nioxody mae dymu
MAKCUMANBHO OOKAAOHUM, OOHOSHAUHUM MA 8I0NO0BIOHUM HE3PLIOMY CMAHY
punkry. Ilpu ubomy 3a60pOHHI HOPMU MAOMb CMAMU Hegi0'eMHOI0 CKAAd080H0
CUCMEeMHUX KPOKI8, CNPSIMOBAHUX HO NOKPAUEHHS SIKOCMI pUHKY, a 3a tio2o
8I0CYmHOCMI — BEKMOPOM OJ151 CMUMYNI08AHHSL po3sumKy. HeobxioHo, abu &
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yMoeax He3puiocmi puHKy ma paxmuuHoi 8i0cymHocmi oKpemux iiozo cee-
MEHMIB HKOPCMKI HOPMU UL000 3aD0POHU 3/108XKUBAHb YUACHUKAMU PUHKY 3a-
CMoco8Y8aNUCs. BUBAXKEHO MaA — Y pasi HedocmamHwoi 06TpyHmosaHocmi ma
cyb'ekmusHocmi nNpaso3acmoCcy8aHHsl CYNPo8OOIKYBANUCS CUMEMPUUHOIO
8I0Nn08I0ANbHICMIO pe2ysimopda.

Knrouoei cnoea: cpoHoosull puHok, ¢poHooea biprka, WiHHI nanepu, nyob-
JUUHA KOMNAHISL, NYONiUHA NPONO3UYLst, JUCMUH2, IHPOpMAUITHA acumempis,
3/1082KUBAHHSL HO PUHKY, MAHINYIFOBAHHSL, THCATI0EpPCbKi NPA8OUUHU
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